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Preliminary Statement 

Edmund Rosner appeals from an order entered in the 
United States District t'ourt for the Southern District of 
New York on August 15, 1974 by the Honorable Arnold 
liauman, United States District Judge, denying his third 
motion for a new trial based on newly discovered evidence. 

On December ;*>, 1972, after an eleven day trial, Rosner 
was found guilty of conspiracy, obstruction of justice, and 
three counts of bribery. After hearings on two separate 
motions for a new trial, Rosner was sentenced on March 
20 , 1973 to five years imprisonment, tin September 20, 
1973, the conviction was affirmed, sentence was vacated, 
and the case was remanded* for resentencing. United 

* However, the mandate did not issue to the District Court 
pending Rosner’s application for a writ of certiorari. 
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States v. Rosner, 48i> F.2d 1213 (2d Cir. 1973). On March 
20, 1974, while his application for certiorari was pending, 
Rosner moved in the District Court for a new trial based 
on newly discovered evidence that the principal Government 
witness ageuist Rosner, Robert Leuei, an admittedly cor¬ 
rupt police officer, had lied at trial about the extent of 
his (Leuci’s) crimes, and that the Government suppressed 
evidence of this. On June 10, 1974, after being informed by 
the Solicitor General of Leuci’s perjury at Iiosner’s trial 
in concealing his criminal activities, the Supreme Court 
denied Rosncr’s application for a writ of certiorari 
without prejudice to the District Court to consider the 
motion for a new trial. 42 U.S.L.W. 3679. 

In July, 1974 Judge Ilaumun held a hearing on Rosner’s 
new’ trial motion of March 20, and denied the motion in a 
31-page opinion on August lo, 1974 (A. 1288-1318).* On 
August 10, 1974, the Honorable iuzer B. Wyatt, United 
States District Judge, resentenced Rosner to concurrent 
terms of three years imprisonment on each count. He is 
free on bail pending this appeal. 

Statement of Facts and Proceedings Below 

The Government’s proof ut trial, based on conversa¬ 
tions between Leuci and Rosner, DeStefano and Lamat- 
tina, some of which were tape recorded, and corroborated in 
part by Rosner’s admissions from the witness stand, 
established that Rosner was involved in making three bribe 

*"A.” refers to Appellant’s Appendix; “Tr.” refers to 
the transcript of trial; "Op." refers to Judge Bauman’s 
opinion dated August 15, 1974 which is found at A. 1288-1318. 
"App. Br.” refers to AppellantV Brief, and ‘‘Gov. Br. Dir. App.” 
refers to the Government’s brief on Rosner’s direct appeal. “A. 
Dir. App.” refers to Appellant’s Appendix of his direct appeal. 
“GX." and “H. GX.” refer to Government exhibits introduced at 
the trial and hearing respectively. 






payments totaling *2,350 to Robert Unci of the New 
York City Police Department in return tor Section 3500 
and grand jury testimony in a criminal case then pending 
against Kosner. The proof also established, as the indict¬ 
ment charged in Counts One and Two, that Posner obstruct¬ 
ed justice in his attempt to obtain secret information in 
unrelated matters before the District Court, viz., the 
Martinez Mai cone grand jury investigation and informa 
tion "whether his own client, Stewart, a witness in a 
separate case,* was a Government informer.” United States 
v. Rosner, supra, 485 F.2d at 1221. Kosner conceded that 
he had made illegal payments to Leuci for the 3500 mate¬ 
rial and the Grand Jury minutes but claimed he had been 
entrapped by pressure from Leuci, Lamattina and 
DeStefano. A full statement of the factB is found in 
this Court’s opinion on Posner's direct appeal, t nited 
States v. Rosner, supra, and in the Governments brief to 
this Court on that appeal (Gov. Br. Dir. App., pp. 1-19). 


While Posner’s petition for certiorari was pending in 
the Supreme Court, on April 17, 1074, Leuci revealed for 
the tirst time to the Government that he had committed 
many more crimes than he had previously admitted to 
at the Posner trial.** On April 23, 1074 the United States 
Attorney’s Office informed Judge Bauman by letter that 
Leuci had made these revelations and informed the Solici¬ 
tor General’s office on April 30, 1074. After the Supreme- 
Court denied Posner’s application for certiorari on June 
10, Judge Bauman conducted a hearing in July 1074. 

* Indictment 71 Cr. 1199, United States V. Bynum. 485 F.2d 
490 (2d Cir. 1973', vacated and remanded on other grounds, 

42 U.S.L.W. 3646 (May 28, 1974). 

.. Lead’s revelations on April 17, 1974 about his additional 
crimes came about because of an investigation which was con¬ 
ducted by the United States Attorneys for the Southern and 
Eastern Districts concerning a unit of the New York City p olice 
Department where Detective Leuci had been assigned (A. 396- 

407). 




At Bosner’s trial Leuci on direct examination admitted 
committing various crimes arising out of four incidents 
which involved his receipt of approximately $0,000 from 
the Jubjects of investigations to whom Leuci or others sold 
official information (Tr. 163-64a, .345-62, Op. .3-4, A. Dir. 
App. 2.3-25).* Furthermore, at trial Leuci was ques¬ 
tioned extensively about the fact that there were allega¬ 
tions in the Police Department files against him, including 
allegations involving the transfer of narcotics, but he 
denied them (Tr. 370-3N4). Leuci testified that he did not 
expect io be prosecuted for his prior crimes (Tr. 3!tfi). 
Defense counsel at trial told the jury that Leuci was an 
expert in “blackmail” (Tr. 1249) and referred to him as 
“corruption himself” (Tr. 160). 

At the hearing in .July, 1974, on Posner's new trial 
motion, Leuci was called by Rosner and admitted to many 
crimes as ret forth below that he did not testify to at 
the Rosner trial (see Op. 4) : 

1. On fifteen occasions Leuci shared in money 
seized in arrests; 

2. Leuci distributed small quantities of heroin 
($5.00 bags retained from seizures) to his informants 
for their personal use (A. 424-26, 431). Except 
for giving one ounce of heroin to Richard Lawrence 
on one occasion ** and one pound of marijuana to 

•Thus the jury had before it the fact that Leuci had him¬ 
self committed “crimes as serious as those charged against 
[Rosner].” Supplemental Memorandum of the Solicitor General, 
p. 8 thereinafter “Supp. Memo.”). 

** Rosner’s March 20, 1971 motion appended the affidavit of 
Lawrence, a/k/a the Baron, an informant of Leuci’s and at vari¬ 
ous times for the then Bureau of Narcotics and Dangerous Drugs 
as well as others, who alleged that Leuci engaged in numerous 
narcotics transactions with him. Most of Lawrence’s allegations 
were denied by Leuci. Rosner never called Lawrence to testify 
at the hearing. 
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an informant after an arrest on another occasion, 
Leuci denied ever giving narcotics to persons other 
than his “junkie’’ informants and testified that he 
never received money in return for drugs (A. 426, 
436);* 

3. Leuci conducted several illegal searches and 
engaged in illegal electronic surveillances; 

4. Leuci accepted sums of money from two attor¬ 
neys and gave money to an Assistant District Attor¬ 
ney on one occasion; 

5. Leuci sold official information (see Op. 4 n. 

7); 

6 . Leuci committed perjury at the Rosner trial 
where he limited the extent of his own past crimes. 

In his decision denying the motion, Judge Bauman 
concluded that even if the Rustier jury had known all of 
Leuci's crimes there would not have been a different verdict 
because of Rosner’s own admissions and because the tape 
recordings—not Leuci’s credibility—were the “lynchpin” of 
the Government’s case (Op. 12-13, 15). Judge Bauman 
stated in part (Op. 20) : 

“Leuci’s credibility was not the crux of the 
government’s case. The jury had before it the very 
best evidence of Rosner’s criminality—the record 
of his own voice and words and the intonation 
made in the midst of his criminal activities. Thus, 

* Leuci had a different relationship with his informants who 
were small time street pushers but not users. He never gave them 
narcotics (A. *26), but he did admit that they periodically made 
payments to him (A. 438-39). He also ctated that on one or two 
occasions when he did not have drugs to give his “junkie” in¬ 
formants, he would get bags from the street pusher informants 
to give thorn. He never paid the informants for the narcotics 
(A. 434). Leuci asserted that as a result of assistance provided 
by his informants he and his partner arrested 100 street pushers 
a year (A. 1146). 









even had the jury been fully apprised of Leuci’s 
criminal background and his credibility diminished 
accordingly, I see no reasonable likelihood of a 
different jury verdict. For the tape recordings spoke 
far more decisively of Rosner's guilt than Leuci did.” 

Rosner also claimed, as he does on appeal, that the 
United States Attorney’s Office engaged in four acts of 
suppression of evidence of some of Leuci’s additional crimes, 
and that two acts of alleged suppression took place prior 
to trial and two occurred after trial. The first act of 
alleged suppression related to an undercover recording 
that Leuci made of Lawrence on March 29, 1071, which 
Rosner claims should have beeen made available to him 
prior to trial because it allegedly contains evidence of 
Leuci’s narcotics transactions. Judge Hannian ruled that 
the Government had no duty to disclose this tape recording 
(discussed pp. 9-14, infra) because of its ambiguous nature 
and found no evidence of deliberate, considered suppres¬ 
sion (Op. 14). The second alleged act of suppression 
concerned a piece of 3500 material (the Goe memorandum 
dated July 3, 1972) in which Leuci admitted that some 
time in late 1904 or early 1965 he kept |50 from money 
uncovered during a search. The document was discovered 
on April 9, 1974 by Assistant United States Attorney 
Sagor aud the relevant portion turned over to Rosner 
before the hearing on his new trial motion. This docu¬ 
ment was not turned over to Rosner prior to trial, but 
Judge Bauman found that neither of the two Assistant 
United States Attorneys who tried the Rosner case was 
aware of it prior to trial, that “seen against the back¬ 
ground of those other crimes to which Leuci had confessed, 
it had no real significance" and that the Government’s 
failure to turn over Hie document was “inadvertent” 
(Op. 10-12). The third act of alleged suppression con¬ 
cerned post-trial allegations that Richard Lawrence, an 
informant, made against Leuci in January, 1973. Rosner 
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contends that the Government should have brought Law 
rence’s unsubstantiated allegations to Bosner’s attention 
even though the United States Attorney’s Office was unable 
to substantiate them and was informed that Lawrence had 
failed a polygraph examination regarding his allegations. 
Judge Bauman concluded that while the Government should 
have realized that the “information supplied by Lawrence 
might have been of some assistance to Rosner in substan¬ 
tiating the contentions advanced in . . . [his first motion 
for a new trial alleging that Iieuci lied as to the extent 
of prioi misconduct 1", there was ro way that Rosner 
wus prejudiced I Op. 22-23). Fourth and finally, Rosner 
charges that the United States Attorney’s Office deliberately 
concealed the existence of the Goe Memorandum from 
the Solicitor General and the Supreme Court which, though 
informed of Leuci's post-trial admissions of substantial 
criminal activity and perjury at Rosner’s triul would, 
Rosner claims, have granted him a new trial had it only 
known of the Goe Memorandum. In rejecting this argu¬ 
ment, Judge Bauman found (Op. 25) that the Goe Memo¬ 
randum was “trivial” compared to what the Supreme Court 
was informed of and that disclosure of it would not have 
changed the Supreme Court’s uction. 

With the exception of the non-disclosure at trial of one 
insignificant piece of 3500 material, the record establishes 
that there have been no prosecutorial improprieties of any 
kind in this case nor • ny conduct which prejudiced Rosner's 
rights at any stage .if hese proceedings.* Although the 
Government will resp< id to each of Rosner s claims of 

* It was the United States Attorney’s Office which secured 
revelations of additional misconduct from Leuci on April 17 
and brought Leuci’s admissions to the attention of Judge Bauman 
by letter dated April 23, 1974, and to the attention of the Soli¬ 
citor General on April 30, 1974. It was also the Government on 
its own which brought to Rosner's attention the existence of the 
Goe memorandum which contained Leuci’s admission, prior to 
the trial, of the illegal receipt of $50. 


V 
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misconduct in turn, it is clear that these extravagant, 
highly abstract and attenuated allegations are merely an 
attempt to divert attention from Rosner’s innbilitv to pro¬ 
vide a reasonable explanation of how Leuci’a additional 
admissir t of misconduct would have had a significant im¬ 
pact on the jury's verdict. In the welter of accusations 
of prosecutorial misconduct, it is notable that rone of the 
information Rosner seizes upon has anything whatsoever 
to do with the facts surrounding the crimes for which he 
was convicted. 


ARGUMENT 
POINT I 

Rosner s motion for a new trial based on newly 
discovered evidence that the United States Attor¬ 
ney's office allegedly suppressed evidence was prop- 
eriy rejected by Judge Bauman after a full eviden¬ 
tiary hearing. The Government's failure to provide 
Rosner with Leuci's admission concerning $50 was 
negligible and inadvertent. The Government turned 
over to Rosner all other materials to which he was 
entitled. 

Rosner charges that five Assistant United Ktates Attor¬ 
neys deliberately suppressed, both before and after trial, 
evidence of Leuci s commission of additional crimes. 

Rosner’s flamboyant allegations of “deliberate suppres 
sion" of Leuci’s criminal conduct, “serious governmental 
misconduct, and “sordid episodes" are predicated upon 
PX ®gg era d° n » distortion and omission of the facts and a 
misunderstanding of the governing legal principles. 
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1. Alleged Pretrial Suppression 

A. The Leuci-Lawrence Tape 

In February, 11171 Detective Leuci voluntarily went to 
the Knapp Commission to provide information about cor¬ 
ruption in the New York City Police Department. Leuci 
met with Nicholas Scoppetta, then employed as an attorney 
for the Knapp Commission. During their sessions Scoppetta 
sought to motivate Leuci to umlerstake an undercover in¬ 
vestigation of the criminal justice system (A. 628-29). 
After u few sessions with Scoppetta, Leuci volunteered 
for this dangerous undercover assignment. It is clear 
that Leuci’s decision to work with Scoppetta was not 
motivated by a fear of prosecution for his past conduct 
since this was unknown to the Commission and Scoppetta 
(A. 334-25).* Thereafter, Leuci began working under 
Scoppetta’s guidance. 

* During Leuci’s initial meetings with Scoppetta, Leuci agreed 
that some of their conversations would be recorded for Scoppetta’s 
convenience so that he could review their contents at his leisure, 
but Leuci insisted upon the condition, consented to by Scoppetta, 
that the tapes be returned to him on demand (A. 631). In one 
recording Leuci volunteered to Scoppetta that he had engaged 
in the commission of crimes. (This February 1971 recording 
is not one of Rosner’s grounds for appeal and is to be distin¬ 
guished from the recording of March 29, 1971 which Leuci made 
of Lawrence; see also Gov. Post-Hearing Brief, pp. 12-19.1. At 
the hearing both Leuci and Scoppetta testified that only a brief 
portion of this owe recorded conversation in early February per¬ 
tained to Leuci’s misconduct (A. 333-36, 622). The criminal 
activity admitted by Leuci related to his role as an intermediary 
in the sale of information in narcotics cases by police officers 
to prospective defendants. On the tape Leuci described one 
such instance in detail and explained that there were several 
others like it (A. 299-303, 622-26). All four instances were de¬ 
scribed in detail by Leuci at the trial (see Tr. 345-364). In 
June, 1971, acting upon Leuci’s request (A. 348), Scoppetta, while 
he was still employed by the Knapp Commission, with Assistant 
United States Attorney Edward Shaw’s consent, returned the 
tapes to Leuci, who thereupon destroyed them (A. 633). Before 

[Footnote continued on following page] 
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III March, 1071, the Knupp rommission nan investigating 
an allegation that Kichurd Lawrence, an informant for 
Lcuci and other policemen, was involved in a homicide in 
the Bronx. Inder the auspices of the ('ommission and at 
coppetta« direction Lcuci was instructed to make a 
recording of Lawrence (A. 1-70-73, 1280). On March 29 
1071, Lcuci recorded Lawrence while they were riding in 
Leucis automobile (A. 1235). 

During the recorded conversation Lawrence denied parti¬ 
cipating in the homicide (A. 1271). Lawrence also spoke 
to Leuci about Lawrence’s urgent need for money (A 1-10 
11) and about Lawrence’s knowledge of narcotics. The 
discussion in part also related to whether Detective Wat- 
«on, a police officer who was under investigation for the 
Bronx homicide with Lawrence, sold Lawrence narcotics 
Leuci as part of a “warming-up” process (A. 1255), tried 
to contrast himself to Watson, and the conversations were 
intertwined . While Lawrence made admissions as to his 
own general involvement in narcotics dealings, Lawrence 
appeared to have specifically denied on the recording re¬ 
ceiving narcotics from Leuci (A. 1194). The pertinent 
passage reads | Op. 28 1 : 

“Lean: Have we ever made a case where you 
d.dn t get a piece of the package? Lawrence: Have 
we ever made a case that I didn’t get a piece of the 
packa ge i Oh, man, I don’t know what the bell yon 

"*“ Pning . the however, Scoppetta prepared ar. accurate 

memorandum of the portions of recorded conversation nerta nina 

“tU": i l c ? 5 ; ( t- 63Ma - » 

Rnhprt m u , tnal ’ As818ta nt United States Attorney 
Robert Morvillo, Ch.ef of the Criminal Division and the chief 
prosecutor in the Romer case informed Rosner’s counsel of 'he 
destruction of the tapes and the existence of the memorandum 
The defense counsel was provided with the Scoppetta memoran 
dum and Leuci was made available for interview. The Govern 
ment asked Leuci questions about the tape at trial (Tr 340 
343-44, 656; Court’s Exhibit 4 at trial, reproduced in ExhibR A 
of Government s Affidavit of April 9, 1973 ) 
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talkin’ about. I don’t know what you talkin’ about. 
Have we ever made a case that I didn’t get a piece 
of the pack . . .? Hell, we’ve made a whole lot of 
raxes that I didn’t get a piece of the package. 1 
don't know what the hell you talkin’ about. Shit! 
That . . . that . . . that ... if that was the case, 
I'd’ve been straight uow. ...” 

Leuci, who had made the recording alone, turned it 
over to another agent of the Knapp Commission on the 
following day (A. 1235-38). Shortly thereafter, Leuci 
briefed Scoppetta concerning the recording, and Scoppetta 
listened to the recording (A. 12119, 1270). This recording, 
along with other undercover recordings involving other 
subjects, was brought by Scoppetta to the United States 
Attorney’s Ollier when he left the Knapp Commission and 
was appointed a Special Assistant United States Attorney 
on July 1, 19'il i A. 1272).* During the period from 
February 1971 through June 15, 1972. when Leuci’s under¬ 
cover rule was prematurely revealed by the New York 
Times and the Daily News (Gov. Dr. Dir. App. 34), Leuci 
made over two hundred recordings (A. 1274). 

(n January, 1973, after the Itosnrr trial, when Law¬ 
rence’s allegations concerning Leuci came to Leuci’s atten¬ 
tion, see pages 19-29, infra, he told Assistant United States 
Attorney Morvillo, Chief of the Criminal Division, that 
the March, 1971, undercover tape of Lawrence controverted 
Lawrence’s allegations. This was the first time that any 
of the prosecutors who tried the It a utter case knew of the 
existence of this tape (A. 1243, 1252, 1281). It was stipu¬ 
lated that the tape recording was one of the many “factors" 
upon which Morvillo relied in concluding that the sub¬ 
stance of Lawrence's January 1973, allegations were falsi* 
(A 1281-82). 

* Mr. Scoppetta is presently Commissioner of Investigations 
of the City of New York. 





On March 20, 1074 Moaner submitted, in support of 
hia third new trial motion, an affidavit by Lawrence 
to this Court which alleged, inter alia, that “on 
numerous . . . occasions Leuci gave me portions of the 
narcotics seized in cases which I had assisted Leuci” (Law 
rence Affidavit, p. 2) and that Lawrence made at least 
$100,000 through Leuci and had substantial assets during 
1971 (/«/. at 7-S). Arter March 20, 1974, Leuci told other 
Assistant United States Attorneys about the March, 1071 
undercover tape and helped prepare a transcript, which had 
not been in existence previously, so that Lawrence could be 
effectively cross-examined at the hearing on his prior in¬ 
consistent recorded statements contained on the tape (II 
GX 22) (A. 1253-54).* 

In an effort to defuse his considered decision not to 
call Law rence as his witness and expose him to questions 
concerning this tape (and numerous other questions),** 
Rosner boldly charges by way of ex pout facto reasoning 
that the “tape . . . not only contains admissions of crime 
by Leuci, but also it is in itself direct evidence that Leuci 
participated in a conspiracy to obtain drugs illegally” (App. 
Br. 9-10). His assertion is totally devoid of merit. 

Judge Bauman found that the passage in the 67 puge 
transcript of the tape set forth above was “open to two 
interpretations” and “suggestive”: on the one hand it did 
suggest that “both Leuci and Lawrence had participated 
in illegal seizures of narcotics following arrests, and that 
Lawrence had retained some of the narcotics (‘packages’) 
to help meet a continued need for money” (Op. 5) ; on the 
other hand, the passage itself “may suggest, as the'govern- 

* Defense counsel repeatedly announced in his motion papers 
and at the hearing his intention to call Lawrence as a witness 
at the hearing. The March. 1971 recording, portions of which 
show Lawrence desperate for money and apparently denving that 
he received narcotics from Leuci. clearly belied the substance of 
Lawrence’s affidavit. 

** For example, Lawrence’s affidavit does not explain his mo¬ 
tivation in coming forward and inculpating himself in criminal 
conduct. 






13 


ment urges, that La w re lice never took drugs while Leuci 
was making an arrest” (Op. 14).* 

•Judge Bauman concluded, however, that: 

“even a diligent prosecutor reviewing the ebnver- 
sation could reasonably conclude that the c on versa- 
tion shows no more than a streetwise policeman’s 
familiarity with the manner in which narcotics in¬ 
formants obtain drugs The tape, in short, does not 
shriek of Leuci’s criminality, and its dubious value 
could readily have escaped a prosecutor’s attention” 
(Op. 14). 


In asking this Court to conclude that the March under¬ 
cover tape evidences past “admissions” of Leuci’s miscon 
duct and/or a conspiracy to obtain drugs (App. Br. 

Kosner would have this Court (1, completely brush usidt’ 
Judge Bauman’s findings to the contrary based in part on 
Bcoppetta’s testimony, which the Judge found wholly cred¬ 
ible (App Br. 10, n. 10); (3) extrapolate ambiguous lan¬ 
guage out of context; (3) believe that Leuci would (a) 
lully record " his own alleged admissions and alleged par¬ 
ticipation in a crime and (b) then dutifully turn the re¬ 
cur,ling thereof over to the Knspp Commission for Mr 
Hcoppetta’s review*; (4) believe that Hcoppetta, who was 
familiar with the recording, wrongfully failed to tell Al¬ 
bert Krieger, Lsq., Rosner’s original counsel, about the 
March. 1071 “admissions” and was less than candid himself 
at this hearing when he stated that he told Krieger all the 


Judge Bauman also thought that the passage itself "may 
a so suggest that on many occasions Lawrence obtained no drugs 

• 1 °" 0thers he d ' d ' We now k now from Leuci’s testimony at the 
instant hearing that on two occasions he permitted Lawrence 
to take drugs in the course of an arrest” (Op. 14) 

* # recordin * equipment in the automobile could be turned 
on and “ofT” at will (A. 1190). 
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crimes that he knew of (sec A. 1276-77).* There is no 
support in the record for any of the conclusions that Kosnor 
would have this Court reach, let alone any reason to con¬ 
clude thut Judge Bauman’s findings were “clearly errone¬ 
ous.” Accordingly, Kosner’s claim that “Scoppetta came 
into possession of the tape of Leuci discussing his own 
illegal narcotics dealings with Lawrence” and “on this 
record there can be no question . . . [Scoppetta] did pos¬ 
sess actual knowledge, pre-trial, of facts establishing 
Leuci s perjury at trial" (App. Br. 17) completely mis 
characterizes and putts out of all proportion as elsewhere, 
the “record” now before this Court. While a listener, aware 
of Lcuci’s recent revelations, might choose to infer that the 
tape disclosed an illicit relationship between Leuci and 
Lawrence, there is simply no basis for faulting Mr. Scop¬ 
petta for not suspecting the worst from a tape of Lead's 
conversations made by Leuci himself and delivered by him 
to an agency, investigating police corruption, in the service 
of which Leuci was a volunteer. 

B. The Goe Memorandum 

Rosnei contends that he is entitled to a new trial be¬ 
cause the Government failed to disclose at trial an incident 
during 1964 or 1965 in which Leuci accepted $50 out of 
$200 seized by another detective in the course of a search 
(A. 337-45). Robert Goe and another agent of the Bureau 
of Narcotics and Dangerous Drugs (BNDD) included this 

•When Mr. Krieger interviewed Mr. Scoppetta prior to 
trial, Scoppetta, who had listened to the Lawrence tape, told 
Krieger ull about the crimes Leuci had committed, i.e., the ones 
that Leuci extensively testified abo.it at trial and wb ; "h Scoppetta 
believed to be the full content of Leuci’s prior misconduct As 
Scoppetta testified at the hearing, he had no reason to believe 
that Leuci committed more than four crimes which in and of 
themselves he considered "sizeable'’ iA. 629, 636, 1276 1 . As Judge 
Bauman found, "a prosecutor fully aware of this conversation 
could reasonably have seen no inconsistencies between it and 
Leuci’s trial testimony’’ (Op. 16). 
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Kit/>ra, 472 F.2«l at 287). See also United Staten \ Suer- 
ling, Dkt. No. 73-2363 ( 2d Hr., October 10, 1074), 8 lii> «m 
at 5649. * ‘ 


The inadvertent failure to disclose this piece of » n for 
mution at trial or to correct * Leuci’s inadvertent 
failure to include the incident in his enumeration of 
acts of prior misconduct does not even approach the level 
of significance required to warrant a new trial. 


First of all, there was no reason for Mr. Shaw, the 
Assistant United States Attorney whom Leuci told of the 
incident recorded in the Goe memorandum, to view (hat 
information as exculpatory within the meaning of It. ad,/ 
v. Man,laud, 373 U.8. 83 (1963). The incident described 
to Mr. Shaw by Leuci was insignificant in comparison with 
Leuci s admissions of receiving large payments as a go- 
between for policemen and narcotics suspects, had occurred 
some seven or eight years previously, was beyond the reach 
of the statute of limitations and was not the subject of any 
pending or previous criminal or disciplinary proceeding 
against Leuci. While this Court has repeatedly criticized 
prosecutors for not disclosing the existence of pending in¬ 
dictmentn of Government witnesses, United Staten v. Houle 
490 F.2d 167, 170-171 (2d Cir. 1973); United Staten v 
hud, 486 F.2d 201 (2d Cir. 1973) ; United Staten v. Ran- 
anno. 430 F.2d 1060 (2d (Mr.), cert, denied, 400 U.S. 961 
(19(0); l nited Staten v. Acarino, 408 F.2d 512, 515-516 


closures which were made, can hardly be viewed as “deliberate” 
Leuci had been extensively questioned about his prior crimes in 
connection with his testimony by Morvillo who was the Govern¬ 
ment s chief trial counsel (A. 587-88, 550-51; see also 741) Com¬ 
pare App. Br. 15 n. 15. 

* Government counsel at trial was in no position, of course 
to correct this testimony because they had no knowledge of the 
Goe memorandum” or its contents. 

i i l* W < h ' 1 * hl8 failure to mention other acts of misconduct was 
deliberate, the only reason Leuci did not testify to the $50 inci¬ 
dent was because of forgetfulness (A. 383-84). 
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(2d Cir.), cert, denied, 395 U.S. 961 (1909), there is 

nothing in Iirady or its progeny that would require the 
Government to disclose the “Goo incident” as Brady mate¬ 
rial on the facts known to Mr. Shaw. Moore v. Illinois, 
tON U.N. 786 (1972); United States v. Tramunti, 500 F.2.1 
ld.U, 1349 (2d Cir. 1974). It can hardly he said that 
the average competent prosecutor would quickly 
recognize lhe importance and value of this information to 
the defense nitcd States v. Fried, supra, 486 F 2d 

at 203, given what the “Goe incident” involved and the far 
more serious crimes Leuci also admitted.* Of course, the 
Government’s obligation to disclose the “Goe incident” as 
Brady material changed materially after its omission bv 
Leuci from the catalogue of his crimes which the Govern 
ment elicited on direct examination of Leuci, but, as the 
record reflects, none of the triul Assistants had any knowl¬ 
edge of the floe incident. Compare United States v Sperl¬ 
ing, supra, slip op. at 5649. 

However, whether or not the “Goe incident” was Brady 
material, the Goe memorandum, in the files of the BNDI) 
at the time of Rosner’s trial, became 3500 material and 
should have been disclosed once the Government elicited 
Leans prio r criminal history on direct examination.** 

* While Rosner is indisputably correct in stating that his 
pretrial requests repeatedly “flagged” prior instances of mis¬ 
conduct by Leuci. his repeated demands for such material did 

that° f themaeIVeS ent ‘ tle him to have jt if Brady did not require 

** Absent this testimony on direct examination, the Goe 
memorandum would not have been producible under Section 3500 
Inited States v. Pacelli, 491 F.2d 1108. 1119-1120 f2d Cir 1074 
While statements of a witness disclosing bias are sufficiently 
related to the “subject matter” of his testimony to warrant dis^ 
closure under Section 3500, although collateral to the defendant’s 
gu.lt, l v,t,d States v. BoreUi 336 F.2d 376, 393 t2d Cir 1964) 
cert, denied as Cinqueqrano v. United States, 379 US 960 (1965)’ 
this theft of *50 cannot be said to have suggested an interest 

on Leuci s part to Steely for the Government, though that 

determination would properly have been one for the trial judge 
on an in camera submission. 






But, given Leuei’s admissionH at Kosner’g trial that 
he secured more than |5,000 from his participation in 
several shakedowns of narcotics suspects, the significance 
of his receipt of |50 from a theft would clearly have been 
dc minimis, as Judge Bauman found. United States ex rel. 
Rohr lick v. Fay, 240 F. Bupp. 848 (S.D.N.Y. 1965) (Wein 
feld, </.).* Given the nature of the “Goc incident” and 
of the crimes to which Leuci did admit at trial, Judge 
Bauman's determination below was clearly correct, whether 
the failure to turn over the Goe memorandum is charac¬ 
terized in Brady terms, e.g., Oiglio v. United Staten, 405 
L’.S. 150, 154 (1972) or in terms of Rosner’s rights under 
Section 2500, e.g., United States v. Maycrsohn, 452 F.2d 521 
(2d Cir. 1971). This is another typical instance in which 
“ ■ • • a combing of the prosecutors’ files [here, the files of 
another agency] after the trial has disclosed evidence pos 
sibly useful to the defense but not likely to have changed 
the verdict ...” United States v. Keogh, 391 F.2d 138, 148 
(2d Cir. 1968). See also United States v. (Jugliaro, 501 
I”.2d 68, 72-74 (2d Cir. 1974). Such disclosures do not 
warrant new trials.** 

* Rosner advances the novel contention that the *50 theft 
was far more serious than the crimes Leuci admitted at trial 
because the latter were "victimless”, involving the sale of inves¬ 
tigative information to willing buyers by willing sellers. Such a 
distorted ethical judgment could only be derived from a system 
of values which ignores misconduct undermining the integrity of 
the system of justice and victimizing the entire public. 

** Rosner's argument that the Goe memorandum would have 
led to other significant impeaching information is without basis. 
The memorandum itseit referred to only this one incident of Leuci’s 
misconduct and the rest dea with hearsay information he could 
furnish. There is no evidence that Leuci committed any other 
crimes with the individuals mentioned in that memorandum. 
Moreover, Rosner, as Judge Bauman ruled (A. 1122-23), was not 
entitled to all the details of the Goe incident. T’nited Staten V 
Mile* 480 F.2d 1215, 1217 (2d Cir. 1973). 
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2. Alleged Post-Trial Suppression 


A. 


Lawrence's Post-Trial Unsubstantiated 
Allegations 


n J! ' ailUa,y 1 aft, ‘ r ,h ‘* Kosner trial, Charles 
herman, Inspector in Churge for the Drug enforce¬ 
ment Administration, was notified hy Frank Rogers, New 
* °rk r,t 7 H P eciaI Narcotics Prosecutor, that there was 
an inlonnant, Richard Lawrence (“the Huron”) in his 
office who had information regarding corruption. Sherman 
interviewed Lawrence, who told him that he had had numer- 
ous narcotics transactions with Leuei. The next day the 
l mted States Attorney directed Sherman to conduct an 
investigation to determine the truth of the allegations (A. 
(wd-ifi, .>.*6, 561-62). Sherman then interrogated Lawrence 
in greater detail and attempted, with the assistance of 
Special Agent Wolf, to verify his allegations. During the 
course of subsequent interviews Lawrence mentioned a 
white male with the first name of “John” who, he claimed, 
on numerous occasions served as a conduit for transferring 
drugs and money between the Huron and Leuci. However, 
the Huron did not know John’s last name, his address his 
telephone number, or how to contact him and was’un¬ 
willing to try to find him (A. 678-81, 689). Lawrence 
also told Sherman that in the summer of 1971 Leuci intro¬ 
duced him to a “John Doe Robert” and told him to deliver 
a quarter kilo of heroin to Robert, which Lawernce al¬ 
leged he did. In response to Sherman’s request to identify 
Robert, the only information he could supply was that 
Robert owned a men’s store at an address in Hrooklyn. 
When a member of Sherman’s staff attempted to locate 
this store on the basis of directions supplied by Lawrence, 
he found it to be nonexistent (A. 681-83). In addition, 
to the above and other investigative efforts. Lawrence was 
given a polygraph examination, which. Sherman was in 
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formed, indicated that hit* allegations against Leuci were 
lies (A. 662-64, II. Gov. Ex. 4).* 

On the basis of reports received from tSherman con¬ 
cerning the progress of his investigation, Mr. Morvillo 
concluded during the week of January 21, 1973 that Law¬ 
rence’s allegations were without substance and that fur¬ 
ther investigation was not warranted (A. 564-65, 574). 
Mr. Morvillo’s decision was predicated, among other fac¬ 
tors, upon Lawrence’s failure of the polygraph examination. 
Lawrence's inability to corroborate his charges, the fact 
that his story did not hold together, and Lawrence’s de¬ 
mands for substantial money during the course of the 
investigation. In addition, Mr. Morvillo did not under 
stand there to be any legal obligation to turn over a merit¬ 
less allegation to the defense under these circumstances 
(A. 563-66, 569-(1, ;>88, .>90, 596-97). Judge Bauman found 
that Kosner was not in any way prejudiced by the Govern¬ 
ment’s good faith nondisclosure at the time. 

Rosner’s claim that Mr. Morvillo’s failure to inform 
him of the Baron’s unsubstantiated post-trial allegations 
of Leuci’s criminality constitutes prosecutorial misconduct 
entitling him to a new trial may be quickly dismissed. 
Whatever the obligations of the Government may be to 
inform a defendant of evidence discovered after the con¬ 
clusion of trial, it cannot be broader than the Government’s 

* The facta are set forth in greater detail in the Govern¬ 
ment’s affidavit and enclosures of April 9, 1974 which is part 
of the record of this appeal. Lawrence’s polygraph examina¬ 
tion of January 17, 1974 (H. Gov. Ex. 4; Ex. “E” Gov. Affd. of 
April 9; conducted by a reputable former CIA technician (A. 
817-25) and submitted to Assistant United States Attorney 
Morvillo, states inter alia that "there were significant emotional 
disturbances indicative of deception in this subject’s polygraph 
records on the following questions: (b) Have you sold heroin 
for Leuci more than 25 times between 1968 and January 1972? 
Answer: Yes.; . . . (e) Have you been instructed to lie about 
Leuci’s involvement with narcotics? Answer: No. . . 
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pre-trial duty to disclose exculpatory material. However, 
it wuh the consistent position of the District Judge that 
the Government was not required to disclose the details 
of unsubstantiated allegations of misconduct made against 
Leuei i A. 410).* Rosner has already presented his 
contention to the contrary without any success to both 
the Court of Appeals and the Supreme Court on his direct 
appeal which disposed of it without comment.** In light 
of these rulings and the strong indications that Lawrence, 
a long-time narcotics informer, was lying, perhaps in 
order to extort money from the Government (A. 564-651, 
Morvillo properly concluded that Lawrence’s allegations 
did not constitute evidence to which Rosner was entitled 
or which would have been useful to him at trial (A. 570- 
71). There is “no constitutional requirement that the 
prosecution make a complete and detailed accounting to 
the defense of all police investigatory work on a case.” 
Moore v. Illinois, supra, 408 U.S. at 795. This is simply 
a situation “ ‘ . . . in which a prosecutor can fairly keep 
to himself bis knowledge of available testimony which he 
views as mistaken or false.’” United States ex rcl. Meers 
V. Wilkins, 326 F.2d 135, 138 (2d Cir. 1964) (Marshall, 
C. J.). See also Giles v. Maryland , 386 U.S. 66. 98 (1967) 
l Kortas, ./., concurring); United States v. Tomaiolo, 378 
F.2d 26, 28 (2d Cir.), vert, denied, 389 U.S. 886 (1967). 

Although Rosner complains of supposed inadequacies 
in the investigation conducted under the supervision of 
Sherman, lie did not call Lawrence to testify at the hearing, 
offer any support whatsoever for Lawrence’s allegations 
that Leuei continually dealt in narcotics with him for 

* Rosner was informed that there were allegations against 
Iwuci, and Leuei was questioned at trial about the fact that there 
were allegations against him. 

** Rosner contended that Judge Bauman erred by refusing 
to turn over to Rosner at trial allegations of misconduct against 
Leuei contained in his New York City police file (see Gov. Br. 
Dir. App. 59-60). 
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money, or establish through any evidence the value of auv 
of the “leads” he claims Sherman failed to investigate. 
The only conclusion to be drawn, and one apparently not 
challenged by Rosuer, is that, as Leuci testified (A. 393, 
499) Lawrence’s allegations that Leuci repeatedly bought 
and sold narcotics with him were nothing but fabrications. 
In essence, Rosner’s charge, stripped of its rhetoric, is that 
he should recei a new trial because he has been pre¬ 
judiced by the /overnment's failure to disclose unsubstan¬ 
tiated post trial allegations of misconduct by Leuci which 
are false. Such a claim contains its own refutation. 

B. Disclosure to Solicitor General 

Rosner’s final and most attenuated claim of post-trial 
suppression concerns both the adequacy and accuracy of the 
efforts made by this Office to inform the Solicitor General 
of newly discovered evidence of Lean's perjury during the 
pendency of Rosner’s certiorari petition. On April 30, 1974, 
Assistant United States Atiorney John D. Gordan, III, 
the Chief Appellate Attorney, advised Deputy Solicitor 
General Andrew L. Frey of Detective Leud’s recent ad 
mission that he had lied when he testified at the Rosner 
trial that he had committed no crimes other than the 
crimes which he admitted (A. 1012-13). Mr. Oordan con¬ 
tacted Mr. I-rey after Mr. Sagor forwarded to him a copy 
of the Solicitor General’s memorandum in opposition to 
Rosner's |»etition for certiorari with the suggestion that the 
Solicitor General be udvised of Leuci’s recent admissions 
of perjury (A. 1034). On May 7, 1974, the Solicitor 
General wrote the Clerk of the Supreme Court requesting 
that consideration by the Court of Rosner’s petition for 
certiorari be “postponed pending the filing of further 
memoranda by the parties” (A. 1094; H GX 21 at p. 4). 
Thereafter, the Solicitor General filed a Supplemental 
Memorandum setting forth the fact that during April 1974 
Leuci admitted to Assistant United States Attorneys in this 
office that he had participated in criminal activities beyond 
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those w hich he hud admitted befort* and hud perjured him- 
nelf in denying them at Rosner’s trial. On June 10, 1974 
the Supreme Court denied Rosner’s petition for a writ of 
certiorari “without prejudice for the . . . District Court . 
to consider u motion for a new trial.” 42 U.8.L.W. 3679.* 

Despite the steps taken to inform the Solicitor General 
of Leuci’s admissions of criminal conduct and of his perjury 
at the Howner trial. Rosner contends that Assistant United 
States Attorney (Jordan made a “deliberate, calculated, and 
sustained decision” (App. Br. SO) to keep from the Supreme 
t’ourt the existence of the (Joe memo dum, which Rosncr 
claims would have caused that Court to grant him a new 
trial even if the revelations of Lead’s perjury at trial 
concerning additional criminal activity did not. Rosner’s 
claim is plainly belied by the record. 

Mr. (Jordan saw the Ooe memorandum on one occasion 
in April, 1974. prior to the receipt of the Solicitor General’s 
memorandum in opposition, discussed it brieflv with As¬ 
sistant 1 nited States Attorney Kagor, and understood that 
it would be turned over to Rosner at the time of the hear¬ 
ing on his new trial motion I A. 1040-44. 1090). This 
was the only time that he and Mr. Sagor discussed the Goe 
memorandum (A. 1040). In late April, after Leuci had 
admitted his substantial criminal conduct and thus his 
perjury at the Rosner trial. Mr. (Jordan, at Mr. Sagor’s 
suggestion, brought those facts to the attention of the 
Solicitor General. Mr. Gordan did not mention the Goe 
memorandum to the Solicitor Geueral: 


* During May, 1974, Rosner unsuccessfully sought discovery 
of the details of Leuci’s revelation by motion before Judge 
Bauman and by oral application for a writ of mandamus from 
this Court, which was heard and denied on May 29, 1974 (Dkt 
No. 74-1736). Thereafter, Rosner sought a delay in the action 
of the Supreme Court on his petition for certiorari until after 
the hearing on the new trial motion but the Supreme Court 
acted on June 10. 
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“I have no recollection—and I have thought about 
very hard since I learned I was going to testify here 
of ever thinking about the Goe memorandum in 
connection with my communications with the Soli¬ 
citor Generul with regard to Leuci’s recantations. 
I cannot say positively that I remember everything 
I thought of 90 days ago, but I have no recollection 
of ever having considered the Goe memorandum in 
connection with my conversations with Mr Prey’’ 
(A. 1087-88). 

Mr. Gordan testified that in his view the significance of 
Leuci’s admissions of perjury at the Rosner trial in con¬ 
nection with his additional unrevealed crimes was “in an 
entirely different category" from Leuci’s unwitting failure 
to include among the crimes he admitted at trial the theft 
of the $50 referred to in the Goe memorandum (A. 1048;, 
and that he thought the Goe memorandum was of “little 
significance" in view of what Leuci had admitted at the 
Rosner trial, an opinion -Judge Huumun readily expressed 
at the hearing: . I regard the Goe situation as de 

minimis " (A. 10(i7). Moreover, in -June, 1974, after his 
attempts to secure the details of Leuci’s recantation had 
failed in the District Court and this Court, counsel for 
Rosner asked the Solicitor General to agree that Rosner s 
response to the Solicitors supplemental memorandum and 
the Supreme ( ourt’s action on Rosner’s petition for cer¬ 
tiorari Is* delayed until after the District Court’s hearing 
on the new trial motion.* Mr. Gordan knew that the Goe 

* This request highlights the wholly illusory nature of Ros¬ 
ner s assertion that he was deprived of a claimed right to have 
the Supreme Court, rather than the District Court, decide in 
the first instance whether Rosner should get a new trial. Rosner 
apparently preferred to have the District Court make the initial 
determination of his right to a new trial, and all of the material 
he claims he was denied was made available to him at that 
hearing. 
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memorandum would disclosed in connection with that 
hearing hut when usked by Deputy Solicitor General Frey 
what position the Fnited States Attorney’s Office took on 
Hosner’s proposed stipulation, he informed Mr. Frey that 
such an agreement was up to the Solicitor General and took 
no position on the question, hardly the conduct of someone 
seeking to hide the Goe memorandum from the Supreme 
Court (A. 1090-94).* 


Kowner asserts that the failure to disclose the existence 
of the Goe memorandum until tin* hearing on his new trial 
motion caused the Supreme Court to act on the basis of 
deliberate misrepresentations that “. . . there was [no] 
knowledge on the part of or wrongdoing by the prosecutors 
in connection with false testimony by Leuci” (Supp. Mem. 
10j, since, at the time Leuci failed to mention the crime 
there recorded, the Goe memorandum was in the files of 
the I1NDD (App. Hr. 75-70). Itosner’s allegation of mis¬ 
representation is simply baseless.** None of the prosecutors 
who workeil on the Hosner case before, at, or after trial 
had any knoyledge of the Goe memorandum until it was uu- 


Hnally, it is inconceivable that a prosecutor would delib¬ 
erately suppress evidence that he knew would be furnished im¬ 
mediately thereafter to the defense. 

** Moreover, the Solicitor’s statements, upon which Rosner 
places special emphasis, that there had been no knowledge of or 
participation in Leuci’s perjury, were made in the conte-t of 
allegations in Rosner’s third new trial motion papers which 
the Solicitor quoted (Supp. Mem. 8. 11 ,, that “the Government 
has been engaged in a deliberate and massive suppression of evi¬ 
dence . . . ” and that there was a secret pre-trial agreement be¬ 
tween the Government and Leuci ”... not to prosecute Leuci for 
relatively recent and serious crimes in exchange for Leuci’s under¬ 
taking to make cases against corrupt (or corruptible) participants 
in the criminal justice system.” These outrageous claims were 
properly denied by the Solicitor General. Apparently Rosner was 
prepared to seek a new trial on the basis of allegations of Gov¬ 
ernmental misconduct which he could not support. 
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covered by Mr. Sagor in early April, 1974.• Second, the 
'olicitor General’s Office did not understand that it ha4 
been exhaustively briefed or. the factual background <jf 
Leuoi's admissions and specifically said so in its supple¬ 
mental memorandum in the Supreme Court (Supp. Mem. 
11-12). Third, Rosner’s argument misses the crucial point 
that the Solicitor General’s supplemental memorandum was 
directed to the fact that the T’nited States Attorney’s Office 
had recently obtuined admissions from Leuci that he had 
given perjured testimony in denying the manv crimes he 
had just begun to disclose for the first time.** No argument 
can be made that anyone in the [’nitcd States Attorney’s 
Office knew that Leuci had perjured himself at the Rosner 
trial until Leuci s admissions began in April, 1974 or that 
Lead's forgetting of the incident in the Goe memorandum 
establishes perjury by Leuci at Kosner’s trial. Leuci’s ad¬ 
missions of perjury at the Rosner trial were then, in the 
Government’s view, and continue to be of far greater signi¬ 
ficance to the Rosner trial than Leuci’s unwitting failure 
to disclose a *50 theft. It was to the admissions of per¬ 
jured testimony that the t’nited States Attorney’s letter to 
Judge Rauman, Mr. Gordon’s communications to the 
Deputy Solicitor General, and the statements in the Solid- 
tor’s supplemental memorandum in the Supreme Court 
were directed, as their context establishes. Judge Rauman 

held, rejecting Rosner’s claim of suppression in the Supreme 
Court: 


* Moreover, none of the prosecutors at the trial were aware 
of the me,dent recorded in the Goe memorandum, and Mr. Gordan 
who alone was responsible for communications with the Solicitor 
General s Office, d.d not know that any prosecutor had been aware 
of the Goe incident before trial (A. 1069-70;. Judge Bauman 
observed: I have not seen one iota of evidence in this situation 
of any improper conduct (A. 1225). 

** The Solicitor General’s supplemental memorandum in the 
Supreme Court begin * with the following statement: ‘’This 
memorandum ,s being filed with the Court because recent de- 
ve opments suggest that the principal governme/t witness com¬ 
mitted perjury at the trial of this case as to collateral matters 
raised by the defense in an effort to impeaches credibility." 


/ 





I “Again, however, [ s«*e no prejudice to Rosner 

f from the government's omission. The incident de¬ 

scribed in the Goe memorandum was trivial in com- 
parinon to the other crimes to which Leuci con¬ 
fessed. His overall confession was brought to the 
attention of the Supreme Court, and I therefore fail 

s ““ h,,w of a single minor item to a 

list of Leuci s sins could have produced a different 
result in that Court . . .” (Op. 25). 

Kosners last argument briefly suggests that the Supreme 
ourt, informed of the Goe memorandum, would have re¬ 
versed h.s conviction;summarily on the principles expressed 
tn .'Wo*/, v. I niUd Staten, 352 U.K. 1 (1956), and that 
ailu.e to disclose the existence of the Goe memorandum 
violates a duty imposed by Jfc&roa*. Nothing in Mesarosh 
imjK>ses any special duty on the Government, for it involved 
- - . a *«, i/mcrig exercise by the Supreme Court of its 
supervisory jurisdiction at the instance of representation 
submit Cd by the Solicitor General.” United, Staten v 

op H at »'l M ^ H ‘ 78 m ( ir ’ X ° Ver ^ ber 4 ’ <197 4) slip 
p a -31. Moreover, as Judge Bauman not^d (Op. 30 

“* 18) * f ft '“ disclosure that a government 

w. ness had perjure himself i„ other proceedings in accus- • 

mg innocent persons of Communist activities.-' the same. 

'HSFuu" Ut the petitioners „t their 

ml. If Menaro*li placed any duty on th> Government in' 

- ns (use. it was to disclose Leuci’g perjury, add this was 
•lone, even though, unlike ifrnaronh. Leuci* perjurv was on 
" matter -'lateral to Rosner’s guil - how l ep 

nothing in Menaronh requires a disclosure Tn -h’e 
ourt ot the failure to produce 3500 material which would 

have revealed an insignificant omission in the, testimony of 

a Government witness and which in any event, was to be 
presented to the District Court prior to its tearing of the 
new trial motion already pending. Roaner’g'argument that 
Die Supreme Court would have reversed his conviction sum 
manly had it known of the Goe memorandum is refuted by 









its denial of certiorari in the face of the revelations of 
Leuci's perjury, the triviality of the (Joe memorandum and 
by remands by the Supreme Court in cases raising potenti 
alities of far more egregious prosecutorial misconduct, r.y., 
ftiny v. United States, +3 U.S.L.W. 3278 (November ’ll, 
1974). Finally, if cm nosh is the law in the Circuit and 
District Courts of the United States, e g., United States v.\ 
Chisum, 430 F.2d 045 (9th Cir. 1971), and its benefits, were 
Kosner entitled to them, would be just as available in the 
District Court and in this Court as they were in the Su 
preme Court 

POINT II 

Leuci's own knowledge of his prior misconduct 
is not attributable to the Government. 

Apart from Hosner’s ^legations regarding the incident 
recorded in the Goe memoiandum and the Leuei-Lawreuce 
undercover tape, he does not contend, nor could he, that 
the Government knew that Letici testified falsely at trial 
when he denied committing crin'es in addition to those 
which he admitted to on direct examination.* In an at¬ 
tempt, however, to invoke the more liberal new trial stan¬ 
dard applicable to cases where the Government has procured 
or suppressed knowledge of perjured testimony, Kosner 
contends that DC >ctive Leuci’s own knowledge of the 
falsity of his den al of any wrongful acts in addition to 
those which he admitted at trial should be imputed to the 
Government be<a> .e he was in its employ. Judge Bauman 
rejected this argument on the grounds that the perjury of 
an •undercover agent could not be attributed to the Govern¬ 
ment where the agent did not participate in the invest i>ru 
tion or prosecutorial preparation of the case except insofar 
as he was a witness to the events ii^ question, and where 

* ft is clear from the hearing record that Leuci consistently 
denied involvement in additional acts of misconduct in pre-trial 
and post-trial interviews with federal prosecutors up until April 
17 of this year (A. 390-91). 
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tiie perjury wa^ unrelated to the issues being tried and 
went only to the prior misconduct of the agent. He also 
found, in the ulAmative, that even if Leuci’s perjury is 
fully att ributable *o the Government and the applicable 
stundurd k>r evaluating its impact is whether the jury 
might have reached a ditwrent verdict if it had known the 
full extent of Leuci's prtor misconduct, this evidence would 
have had no such effect oiivthe verdict (Op. 17-20). 

It is well established that perjury by a (Joverument wit¬ 
ness does not by itselt support application of the standards 
for a new trial required in cases of Governmental miscon¬ 
duct United tital':* v. Marquez, 303 F. 8upp. b02 (8.D..N.Y. 
1973) (Weiufeld, «/.), affirmed on the opinion belou:, 49U 
F 2d 13b3 (2d Cir. 1974); United States v. DeSapio, 435 
F.2d 272, 2b6 u. 14 (2d Fir. 1970), cert, denied, 402 C.8. 
999 (1971). The fact that the perjurious Government wit¬ 
ness happens to be a Government agent does not affect this 
principle. See United States v. llester, 4b9 F.2d 4b, 51 
(bth (Jir. 1973) ; Derringer V. United States, 441 F.2d 1140, 
1141-42 (bth Cir* 1971); IJurkins V. Perini, 419 F.2d 46b 
16 th Cir. 1969); ll ^lt v. United States, 303 F.2d 791 (8th 
Cir. 1962), cert, denied, 372 U.8. 970 (1963); Boisen v. 
United States, lbl F. tiupp. 349 (8.D.N.Y. 1960). The 
cases cited by Kosner below and on appeal in support of 
his position (App. Hr. lb-20; Uef. II. Hr. at 23) either in¬ 
volve the deliberate suppression of evidence and/or suborna¬ 
tion ol\ perjury by police officers in preparation for trial 
or merely stand for the proposition that under certain 
circumstances the false testimony of a Government agent 
central to the issues being tried may result in fundamental 
unfairness rising to the level of a denial of due process, 
lln^is no more than another formulation of the principle 
governing motions for a new trial in federal cases, that 
even in the absence of any wrongdoing a new’ trial will be 
\ granted where newly discovered evidence that a witness 
\ perjured himself would “probably'' have resulted in a 
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different verdict. But no court has applied the the strict 
prophylactic sanctions mandated in recent years in prose 
cutorial misconduct cases such as Brady v. Maryland, 373 
U.S. S3 (1963) and United Staten v. Keogh, 3!U F.2d 138 
(2d Cir. 1968) to situations, as here, where a Government 
agent testified falsely on collateral mutters without the 
knowledge of any other members of the Government. 

>'ot only is Kosner’s attempt to attribute Leuci’s perjury 
to the Government unsupported by authority, but it would 
also be unfair and inconsistent with the rationale of deci¬ 
sions setting forth stringent standards for reviewing claims 
of prosecutorial misconduct. It is difficult to see how 
the Government could be at fault because of its inability 
to prevent a witness from lying about facts known only to 
him and unrelated to the defendant’s guilt. While it may 
be reasonable to hold prosecutors responsible for exculpa¬ 
tory documentary material in the Government’s possession 
of which they are unaware and to impose a duty upon the 
Government to arrange its affairs in such a way that the 
prosecutors are acquainted with all relevant documents, it 
is impossible to conceive how the Government can be ex¬ 
pected to enter into the mind of an agent who unilateral]*- 
takes it upon himself to lie about matters unrelated to guilt 
or innocence. As Judge Friendly stated in Keogh, supra. 
“courts must consider . . . the avoidance of impossible 
burdens on prosecutors . . . . ” 391 F.2d at 146. 

Moreover, application of the stringent standards re¬ 
served for cases of Governmental misconduct to all in¬ 
stances where a Government employee has lied would not 
serve any deterrent function whatsoever, since the Govern¬ 
ment cannot prevent witnesses from lying about unrelated 
matters uniquely within their knowledge (Jf. United Staten 
v. Keogh, supra, 391 F.2d at ’48. In the final analysis, 
there is no reason why the perjury u a Government agent 
known only to him should stand on a different legal foot- 
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mg than the perjury of a lay witness called by the Govern¬ 
ment. This in especially ho where, as here, the perjury is 
totally unrelated to the issueH being tried and involves only 
the prior misconduct of the witness at a time when he was 
not a Government agent, and where the witness perjured 
himself not by fabricating incriminating testimony in order 
to convict the defendant but as a result of his reluctance to 
expos.- the tail extent of his own wrongdoing to the public 
and his family (A. 308-09). 


POINT III 

Judge Bauman properly rejected Rosner's claim 
that the newly discovered evidence of Leuci's addi¬ 
tional crimes would have or might have produced 
a different verdict. 

Since apart from the negligent failure to turn over the 
Goe memorandum there has been no prosecutorial impro¬ 
priety in this case, the Government submits that the appro¬ 
priate standard for evaluating the newly discovered evi¬ 
dence relating to Leuci’s prior misconduct is the traditional 
one ot whether it would probably have resulted in a differ 
ent verdict. United States v. Marquez, supra 363 F. Supp. 
at 805-806; Lnited Staten v. DeSapio, supra, 435 F.2d at 
1186 n. 14. Nevertheless, in view of the defendant’s re¬ 
pealed allegations of prosecutorial misconduct, United 
States ex rel. Rice v. Vincent, 491 F.2d 1326 (2d Fir. 1974) 
the Government also invited a finding, which .Judge Bau 
man made, under the standard of whether the new evidence 
“might" have resulted in different verdict* He found that 

* Rosner makes a straw horse argument that Judge Bauman 
would have applied the “might” standard even “if the govern¬ 
ment had been fully aware of the massive perjury at the time 
it was occurring and had coldly calculated to suppress this in¬ 
formation from the defense” (App. Rr. 31 ). Judge Bauman im- 

! Footnote continued on following page] 
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it would not have. It is the Governmeut’H position, uk 
•J udge Bauman held,* thut in light of Leuci’s admissions 
of misconduct at trial, this new evidence does not approach 
the level of significance required to warrant a new trial 
under either standard, i nitcd States v. Pfingst, 490 F.2d 
262, 277 (2d Cir. 1973), cert, denied, 42 U.8.L.W. 3653 
(May 28, 1974).** 


plied no such result when he said "even if Leuci’s perjury is 
fully attributable to the government”, he would apply the "might” 
standard because attributing Leuci's perjury to the government 
for purposes of the “might” standard, as Judge Bauman did 
arguendo, is not the same thing as saying what action he would 
take if the Government prosecutors “coldly calculated to suppress.” 

* Judge Bauman's findings of fact, which Rosner’s arguments 
in the main ignore, are conclusive unless, as they are not, wholly 
unsupported by the evidence. United States v. Zane, supra, slip op. 
at 230; United States v. DeSapio, 456 F.2d 644, 647-648 (2d Cir. 
1972); United States v. Silverman, 430 F.2d 106, 119 (2d Cir. 
1970), cert, denied, 402 U.S. 953 (1971). 

** Rosner also contends that Leuci's perjury entitles him 
to a new trial pursuant to Mesarosh v. United States, supra, 
even in the absence of any prosecutorial misconduct and regard¬ 
less of its impact on the jury. Mesarosh was a Smith Act prose¬ 
cution in which there was compelling evidence that a govern¬ 
ment witness gave perjurious testimony that went directly to the 
merit of the charges. The Supreme Court strongly cautioned, 
however, that newly discovered evidence which is “merely cum¬ 
ulative or impeaching” is ordinarily insufficient to warrant a 
new trial. 352 U.S. at 9. See United States v. Aguillar, 387 F.2d 
625, 626 (2d Cir. 1967); cf. United States v. Trapnell, 495 F.2d 
22, 25-26 (2d Cir. 1974). As Judge Bauman found, the instant 
case does not contain any of the unusual, if not unique, features 
of Mesarosh. Rosner’s attempt to invoke it reduces to the pro¬ 
position that a new trial should be granted whenever a Govern¬ 
ment witness is discovered to have perjured himself. This is not 
the law. United States v. /ane, supra; United States V. Marquez, 
supra; United States V. DeSapio, supra, 435 F.2d at 286 n. 14; 
Boisen V. United States, supra, 181 F. Supp. at 350-51. 
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I 

A. Leuci's Additional Criminal Conduct Would Not 
Have Affected The Jury's Assessment Of His 
Credibility 

It should he observed u( the outset that Rosner labors 
under serious misconceptions concerning the uses to which 
he could have put Leuci’s new admissions of additional 
acts of misconduct. Such evidence could not have been 
used to attack Leuci’s credibility by suggesting that he 
should not be believed because of his immoral acts. The 
general rule in Federal Courts, rigorously applied in this 
Circuit, is that acts of misconduct not resulting in con¬ 
viction may not be used to impeach a witness’ general 
credibility. United State* v. Glaaser, 443 F.2d 994, 1003 
(2d fir.), cert, denied. 404 U.8. 854 (1971); United State* 
v. Prnroo, 215 F.2d 531 (2d Cir. 1954). Consequently, the 
only purpose for which such evidence could been ad¬ 
mitted would be the limited one of establishing that Leuci’s 
testimony was motivated by a desire to obtain forgiveness 
for his acts of misconduct. Although Rosner pssumes that 
all of Leuci’s additional acts of misconduct would have 
been admissible, it is well established, that “[a] defen¬ 
dants right to elicit . . . [evidence of a witness’ bias or 
motive to testify falsely] is not boundless, but is subject to 
reasonable limitations imposed by the trial judge in the 
exercise of sound discretion.” United State* v. Itlackwood, 
15(5 F.2d 52(5. 530. (2d Cir.), cert, denied, 409 U.K 
863 (19721 ; see also United State* v. Kirk, 49(5 F.2d 947 
(8th Cir. 1974). The test in determining whether to per¬ 
mit the introduction of additional acts of misconduct “is 
whether the jury was otherwise in possession of sufficient 
information concerning formative events to make a ‘dis¬ 
criminating appraisal’ of a witness’ motives and bias.” 
United State* v. Campbell, 426 F.2d 547, 550 (2d 

Cir. 1970). It would have been well within the Court’s 
discretion to exclude evidence of additional misconduct 
by Leuci upon the grounds that it was cumulative. See 
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United State* v. Mile*, 480 F.2d 1215 (2d Cir. 1973); 
United States v. Miller, 478 F.2d 1315, 1318-19 (2d Cir ) 
cert, denied, 414 U.K. 851 (1973). Leuci had already 
admitted at trial to several extremely serious crimes punish 
able by long terms of imprisonment for which he did not 
expect to he prosecuted, and the fact that he had com 
mitted additional crimes would have added little to any 
motive for testifying falsely. In addition, since the Gov¬ 
ernment was unaware of Lena's additional crimes when 
he first testified against Rosner, they would not have 
given Leuci an incentive to testify favorably to the Gov¬ 
ernment. 

Moreover, in deciding whether to admit evidence of 
motive or bias a court must carefully weigh the probative 
value of such evidence against the dangers that it will 
be put to an impermissible use. “[T]he question is always 
whether what it will contribute rationally to a solution 
is more than matched ... by the chance that it will 
divert the jury from the facts which should control their 
verdict.’’ Lnited State* v. Krulciritch, 145 F.2d 76 80 
(2d Cir. 1944) (L. Hand, C.J. ); United State * v. Howe. 
360 F.2d 1, 14-15 (2d Cir.), cert, denied, 385 U.K. 961 
(1966). If excessive evidence of Leuci’s acts had been 
placed before the jury, there would have been a serious 
danger that it would have been used to impeach Leuci 
generally as a witness by conduct not resulting in con¬ 
viction—an improper use. See United State * v. Olas*er 
supra, 443 F.2d at 1003; United States v. Edelman, 414 
F.2d 539, 541 (2d Cir. 1969); ef. United State* v. Kahn, 
472 F.2d 272, 279-80 ( 2d Cir.), cert, denied, 411 U.K. 982 
(1973). In view of the extremely slight . robative value 
of cumulative evidence of Leuci’s misconduct in estab¬ 
lishing motive or bias, the likelihood that it would con 
fuse and mislead the jury by focusing its attention on 
collateral questions, and the danger that the jury would 
put such evidence to an improper use, it would have been 






appropriate for the Court to exclude additional evidence 
of hi« misconduct. Courts have frequently rejected evi¬ 
dence of bias and motive under these circumstances. United 
‘Staten v. Campbell, nupra, 42G F.2d at 550-53; United 
‘Staten v. Edehnan, nupra, 414 F.2d at 541. See also 
I mtcd Staten v. Kirk, nupra; United Staten v. Maynard, 
47(i F.2d 1170, 1174-75 (D.C. Cir. 1973). Finally, even 
it a trial court chose to admit evidence of some additional 
acts of misconduct by Leuci, it would have had little 
impact at all on the jury’s assessment of Leuci’s interest 
or bias because of its cumulative nature. See United Staten 
ex rel. Rohrlich v. Kay, nupra. It is with these limitations 
and qualifications in mind that defendant’s claim that the 
newly discovered evidence would have had a significant 
impact on the jury must be evaluated. 

B. Rosner's Conviction Turned Not On Leuci's Testi¬ 
mony But Rather On Their Tape Recorded Con¬ 
versations And On Rosner's Admissions At Trial 

Kosner s claim is that had the jury been apprised of 
the full extent of Leuci’s crimes it would have so affected 
its assessment of Leuci's credibility on the issue of Rosner’s 
entrapment that it would have acquitted. His argument 
rests on the totally erroneous factual assumption that the 
Government’s proof of Rosner's predisposition * depended 
upon Leuci’s testimony.** The fact of the matter, as 

On the counts upon which Rosner was convicted that was 
the only issue for the jury. Rosner admitted everything else. 

** In support of this assertion Rosner cites to a portion of 
the Government’s summation where Rosner claims Mr. Morvillo 
pointed to a "picture of an honest Leuci” whose credibility alone 
the Government relied on by saying “not once, not once did 
Detective Leuci get caught in any lie, because he didn’t lie. . 
There was no inconsistency in Detective Leuci’s testimony" CApp 
Br. 11. 35). However, the thrust of what Morvillo told the jury 
was found in Morvillo’s two previous sentences to the jury not 

I Footnote continued on following page] 




Judge Bauman found, was that Kosner’s guilt was not 
established by Leuci’s uncorroborated testimony, but by 
substantial other evidence, primarily tape recordings of 
conversations between Kosncr and Leuci and Bosner’s own 
admissions at trial. What follows is the evidence of Ros 
ner’s guilt shorn of Leuci's testimony.* 

In late September, 11)71 Assistant I'nited States Attor¬ 
ney Shaw briefed Detective Leuci with the details of the 
Marcane investigation and asked him to investigate further. 
Shaw testified that Kosncr was never the target of the 
Marcane investigation (Tr. 112, 110, 1208). On September 
30, 1971 Leuci met with Lamattina, DeStefano and #lar- 
cone. The salient portions ol' the September 30th meeting 
with these men are revealed in a comprehensive transcript 
of a tape of that conversation which was admitted into 
evidence (GX 23A; A. 11-52). Lamattina told Leuci that 
he and DeStefano had arranged to fix the Martinez case 
for a fee of $25,000 which would be given to the arresting 
detectives. Lamattina further told Leuci that the money hud 
been paid to the detectives, that the charges against Mar¬ 
tinez had in fact been dismissed and that he had shared some 
money with DeStefano for iheir corrupt endeavor (A. 11-18). 

cited by Rosner: “Whose story was corroborated, Mr. Rosner’s 
or Detective Leuci’s? I submit to you that the tape recordings 
corroborate Detective Leuci up and dovm, in and out. Not once, 
not once did Detective Leuci get caught in any lie, . . . [etc.]” 
(A. 175-176) (emphasis added). Judge Bauman noted that "the 
government’s case was based on Leuci’s testimony, as corro¬ 
borated by several tape recordings of conversations in which 
Leuci and Rosner, among others, participated. Leuci was 
not the lynchpin of the government’s case; the tapes were" (Op. 
12). The Government makes no claim that Leuci, however, was 
“merely peripheral and dispensable” as Rosner would like to argue 
against (See App. Br. 38 n. 33). 

* A more complete summary of the evidence, including that 
furnished by Leuci, can be found in this Court’s opinion on the 
direct appeal, 485 F.2d at 1215-1219. 


I 
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I 

During the course of this discussion concerning the Mar- 
cone investigation, DeStcfano broached the “Rosner situa¬ 
tion” with Leuci, and asked for Leuci’s help (A. 39). 8ee 
United Staten v. liomer, supra, 485 F.2d at 1216-17. After 
DeStefano’s initial overture to Leuci the case against 
Rosner began to develop. 

In essence, Rosner acknowledged at trial that he paid 
DeStcfano a total of $2,000, which was intended for Detec¬ 
tive Leuci and his contact in the United States Attorney's 
Office. Rosner claimed for his defense that in receiving 
3500 and grand jury testimony, giving the bribes and in 
talking about the Marcone and Stewart situations,* he was 
entrapped by the pressure placed upon him by DeStefano, 
Lamattina and Leuci. He principally relied upon his own 
version of conversations he had with DeStefano end Lamat¬ 
tina. While hi** version also conflicted in particulars with 
Leuci’s testimony concerning two unrecorded meetings he 
had with Leuci on October 1 and 8, when Rosner’s ver¬ 
sions of these unrecorded conversations are considered in 
the context of two recorded meetings he had with Leuci 
within the next ten days and other unrebutted evidence, the 
conclusion is overwhelming “that Rosner was a totally 
corrupt individual from the outset. Rosner's statements 
on the tapes were, of course, extraordinarily powerful evi¬ 
dence of his complete willingness to pay bribes and the 
Government so argued” (Gov. Hr. Dir. App. 24, see A. 
170-71). 

According to Rosner, DeStefano approached him after 
his meeting with Leuci on September 30 and told him 
about the possibility that they could get secret information 

* Rosner also denied as a factual matter any illegal involve¬ 
ment in the Marcone and Stewart situations but requested and 
received an instruction from the Court that his defense was 
entrapment as to all charges (Court’s Charge, Tr. 1388; A. Dir. 
App. 568). 



38 


from the United Staten Attorney’s Office. Homier told 
DcStefano that he was not interested in meeting Lend 
on October I because he did not want to lie involved.* 

On October 1, Leuci met with DeStefano and Lamat- 
tina at the Pub Royal Restaurant in Brooklyn. Surveil¬ 
lance showed that this meeting took place but it was not 
tape recorded. During the course of the conversation on 
October 1. Leuci acknowledged (in testimony favorable to 
Rosner which the latter relied on) that DeStefano told him 
that Rosner had the case “beat” and was not interested in 
meeting with Leuci. 

On October 2, 11171, Rosner claimed that DeStefano, in 
an effort to arrange a meeting with Leuci, told Rosner that 
the Government was taking further action against him. 
Rosner said that Leuci allegedly told DeStefano on October 
1 that llj Rosner was being investigated for “murder” in 
connection with the disappearance of Pedro Hernandez; 
(2) the Government was going to ask for Posner's “remand” 
before Judge Metzner, and (3) Rosner was going to be 
indicted in the “Mareone” investigation (Tr. 835; A. Dir. 
App. 499). Nonetheless, according to Rosner, he refused 
to meet with Leuci (A. Dir. App. 500). Rosner character¬ 
ized his state of mind on October 2 us “very panicky. My 
head was swimming. I couldn’t believe what was going on. 
The whole thing seemed crazy I couldn’t understand it” 
(A. Dir. App. 300). On October 4, 1971, when DeStefano 
asked Rosner to attend the meeting, Rosner agreed to go 
to find out “exactly what the storv wus” (A Dir Add 
504). ' VV 


* Rosner made no attempt thereafter to inform any law en¬ 
forcement authorities concerning DeStefano’s corrupt overture 
to him about vetting information from the United States At¬ 
torney’s Office because he “did not think that any crime had 
been revealed to [him]” (Tr. 999-1000). 





39 


Kenner testified that on Octolier 4, 1971, Lainattina 
told him, prior to their meeting with Leuci, that Felix 
Martinez wus going to testify against him (A. Dir. App. 
••06 1 . Later, on October 4, according to Rosner, when he 
met Leuci for the find time, Leuci himself stated that 
Itosner was the target of Imth a “murder” investigation 
i A. Dir. App. 508) and the Mnrcone investigation (A. Dir. 
Al»P- ; »09-10), and that the Government was going to usk 
lor his “remand.” Rosner further testified that when 
Leuci heard Rosner’s version of the Rosner I case, Leuci 
indicated that he “felt sorry” for him and wanted to help 
liini and DeStefano Rosner then claimed that he (Rosner) 
oidy said: If you hefcj- any thing, whatever you hear, let 

us kn< w i A. Dir. App. 510-11). Rosner also said that, 
although lx did get ip from the fable with DeStefano, he 
tlcnied passing DeStefano money which Leuci suid he had 
later received ITr. 857-59). Itosner never contacted the 
I mted its o Attorney ,r local authorities concerning 
Leuci and hi-, corrupt, c. ntact (Tr. 1017-18). 

Rosner testified that on October 8, 1971, DeStefano 
called him am asked him to join Leuci and Lamattiua at a 
res aurant. Rosner admitted that he read the Rosner I 
3500 material Leuci had brought to the restaurant and 
that be ook it away with him i Tr. 868-76). He testified 
further that l.e initially refuses! to pay Leuci, protesting 
to DeStefuno that, “1 thought he was doing us a favor. 
He is your friend. What do you mean, give him some¬ 
thing?” (Tr. 869). Rosner further testified that he finally 
“greed to pay his share of *”500 because of the “pressure” 
put on him (Tr. NO 9 . 70 . 877 79), „,t he conceded that no 
pressure was applied to him to reed the 3500 material (Tr 
1020-21 i. He explained his motivation for reading the mate 
rial as “curiosity,” stating that “1 wasn’t concentrating on 
the legalities of the situation. I wasn’t being a lawyer at 
that time Hr. 1021). Thereafter, according to Rosner, 
Leuci showed him the Murvone indictment, which he admit- 
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tedly “glanced at” but returned (Tr. 874).* Finally, Rosner 


* Leuci testified that Rosner not only glanced at but kept 
the Marcane indictment. This disputed difference is not material, 
for it did not lessen, as Rosner claims, his participation in the 
receipt of “corrupt information” (See Ppp. Br. 47-50;. Indeed, 
Rosner’s version of the facts is far more helpful to the Govern¬ 
ment’s position than Leuci’s testimony on this point. Rosner 
claimed, and Leuci denied, that Leuci had told him on October 
4 that Rosner was a target of the Marcane investigation; Rosner 
sought at trial to excuse his receipt of information about the 
Marcone investigation thereafter on the ground that it arose 
from the pressure Leuci’s alleged statement put on him. How¬ 
ever, Rosner’s glancing at, rather than keeping, the Marcone in¬ 
dictment was far more consistent with his having an interest 
in that case arising from something far less compelling than 
Rosnei s claimed fear of being criminally implicated, a fear 
which Rosner has never shoven to have had any basis beyond 
Leu|:i’s alleged statement. Indeed, Rosner’s interest in Marcone 
admittedly preceded his first conversation with Leuci, for Rosner 
admitted speaking prior to October 4 'with a lawyer from Miami 
by the name of Gino Nigretti, who told [him] he W23 represent¬ 
ing Mrs. Martinez who dad been subpoenaed to appear before the 
Federal grand jury.” Rosner "asked about the case” and claimed 
he was told that among others “two investigators were going to 
be indicted" (A. Dir. App. £09-10;. DeStefp.no, Rosner’s former 
investigator, was corruptly involved in the Marcone case. United 
States V. Rosner, supra, 485 F.2d at 1216. ,r,On October 12 De- 
Stefano acknowledged to Leuci on tape hie‘(De& Wano’s.) earlier 
request of October 6 for the Marcone indictment, presumably to 
see what the evidence might be against him: "... I wanted, I 
wanted Marcone ...” (A. 55). Oi October 13th there was a 
recorded conversation between Leuci, Rosner and L'eStefano 
about the Marcone indictment (A. 71). Rosner told Leuci that 
if he represented Marcone ‘he’d wolk f,] his case is . easier”, 
end that “there are no wires in that” (A. 80). In short, ft js clear 
from Rosner’s own testimony and other evidence in tfie case 
apart from Leuci’s testimony that Rosner’s interest in the Marcone 
situation did not derive from any threat from Leuci ,'hat Rosner 
was a target of the investigation but rather, as the "Government 
argued to the jury at trial: "DefRefano was Rosner’s” buddy, and 
you can bet that Rosner was helping his friend DeS-lefano ..." 
'(A. 158). r 
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testified that after In* ugr«e*! to pay, Leuci told him that his 
contact was doing everything he could for Rosner. Kosner 
asked, “'What is he going to do?” Leuci then allegedly 
volunteered: “He is going to get you whatever information 
he can. He is going to get you the grand jury minutes” as 
part of it (Tr. 871, 878-7^1). 

Ori Oetoher 12, l!t71, Kosner admittedly gave DeStefano 
$1,250 in rush (Tr. 881-82), claiming that this was .for 
grand jury minutes (Tr. 884).* Leuci met with DeStefano 1 
alone later that day, and received $1,150 cash from him < 
This meeting was tape recorded. The tape recording of 
< Ictober between Leuci and DeStefano showed Leuci 

resisting Attempts by DeStefano and Kosner to get the 
minutes (GX 26a, A. 52-66). 

On October Id, 1971, Leuci recorded an extensive con¬ 
versation ^l.et ween Kosner and DeStefano. This is the first 
recorded conversation that Leuci had with Kosner, and it 
is a death blow to Kosner’s entrapment defense.**"' Prior 
tp Rosner a arrival, DeStefano asVed Leuci about “btew- 
--?•— 

* But see A. 73 (top), the taped conversation of October 13th, 
where Rosner negotiated with Leuci about the price (e.g., A. 73- 
76. and whether Kosner would in fact purchase the Grand Jury 
minutes in the first place. 

** Rosner claims that the Government recognized in connection 
with the direct appeal “that this evidence alone fthe tape record¬ 
ings! was not sufficient to dispose of Rosner’s entrapment de- 
dense, since the tape conversation occurred after (emphasis in 
the original) Rosner claimed his entrapment had occurred” (App. 

Br. 43). The Government acknowledged no such limited use of 
the tape recordings before this court in the direct appeal: . 

Rosner was a totally corrupt individual from the ovtset. Rosner’s 
statements on the tapes, were, of course, extraordinarily powerful 
evidence of his complete‘willingness to pay bribes. ...” (Gov. 

Br. Dir. App. 2D. Though the recordings were “later” they 
undoubtedly showed what kind of person Rosner was but a few 
days earlier. 
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art," * ‘‘If they’ve got him . . . we’ve gotta know” (em¬ 
phasis added). Leuci understood DeHtefano’s message; 
Leuci replied, “I know just what you want, I know just 
what you want! Find their number one rat. Alright” 
(GX 27a, A. 67). After the conversation about Stewart, 
Itosner appeared and there followed a discussion tirst con¬ 
cerning Marcone (A. 71) uud then at length concerning 
the grand jury testimony. Leuci resisted time after time 
Kosner's requests to turn over such statements, adding that 
his contact told him that eventually they w\>uld be turned 
over. Indeed, at one point Leuci cautioned Issuer concern 
ing the serious illegality of obtaining Grand Jury minutes. 
Leuci said, ”... you're talking about souiethiW that the 
mere possession of thut, is like he gets pinched, live on the 
spot ...” (GX 27a, A. 72). Kosner's eagernesu is illus 
trated by the following statement a few mon.eats later 
(GX 27a, A. 74) : ' 

“lJet. Leuci: All things being equal, personally, 

I don’t know how you feel about this, but personally, 
you don’t have to, you don’t have to. You want the 
" Grand Jury minutes only as icing on the thing for 
yourself, if you want if you want to spend another 
fifteen hundred dollars, a thousand dollars, to pay 
for the Grand Jury minutes, which you really lon’t. 
need, I’ll leave it up to you. Rut that's what it’s 
going to be. It’s not, what I say, you know.” 

* On tifcs't very day, a narcotics indictment was filed in this District 
naming Bynum, Cordovano and sixteen others as defendants (*Ia 
647, 649, 651>, GX *3A i United State* V. Bynum, supra. Ac¬ 
cording to former Assistant United States Attorney Updilre, 
Stewart had in fat^ testified in the grand jury in connection with 
the Bynum case (Tf. 617). In April 1971, when Stewart, Cordo¬ 
vano, and Bynum had been arrested, Rosner represented both 
Stewart and Cordovano before the Magistrate (Tr. 645-46). 
After July 4, 1971. Stewart was ‘physically located by the 
Government outside of New York State," and h:s whereabouts were 
a secret (Tr. 653). 
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Kosikt then said, “It’« worth it" (OX 27a, A. 74).* 

I’he three agreed on a priced of $1,500 for the minutes. 
Homier asked Leuci, “IIow lon£ will it tuke him to get 
them 7" Hosner empliasized that, “We’ll get them as a mat- 
tj-r- of right anyway. So with us it's just a matter of time, 
alid we’re paying a lot of money for nothing” (A. 78). 

Leuei saw Hosner hand DeSiefano a sum of money; 
thereafter HeStefano paid Leuei $850 in the men’s room’ 
ot the restaurant.•• Out of Hosner's presence, Leuei asked 


* Rosner, realizing the damning nature of this tape recording, 
disputed that the recording says, “It’s worth it”; he claimed, 
rather that he said, “I don’t think it’s worth it.” 

In addition, many of the disputed versions (e.g., A. 72-75, 80; 
of the tape recordings also illustrate how devastating the Govern¬ 
ment s taped versions of parts of the conversation were to Rosner’s 
predisposition defense. For example. Rosner admitted on cross- 
exiimination that he was present while Leuci and DeStefano were 
tanking about one Quinones (See Gov. Br. Dir. App. 18, foot¬ 
note). Rosner testified that Leuci and DeStefano were discus¬ 
sing a "corrupt agreement" to get leniency for Quinones, a de¬ 
fendant in a New York State narcotics case by giving him credit 
for making cases as an informant when he, in fact, had not 
made such cases (Tr. 1138-47). Although Rosner denied any 
participation in the discussion, the transcript showed Rosner 
■■laughin'/- while saying, "Listen, I don’t know what’s happening, 
but I’m listening” (Tr. 1143; GX 27a, A. 87). Rosner disputed 
the Government’s version. He claimed that he was not "laugh¬ 
ing (See GX 27a, A. 87 ■, and his version of the transcript omits 
the word "laughing”. Judge Bauman noted at sentencing that 
Rosner sat "listening” to "matters which reeked of illegality” and 
"occasionally oartHpatefd] as if the subject were the price of 
hamburger” (A. Dir. App. 655-56). 

Rosner’s inter, '■eta.-jlons of the tape recordings are tortured 
and absurd. We wo Id ^welcome an opportunity to transmit the 
entire tape recordings '«the?j meetings to this Court for review. 

•‘The tape recording’reflects the $850 payment as “four 
fifty” and ‘ four” (see GX *?7a, 97). 

\ V 
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DeStefano on the recording whether he could guarantee that 
Stewart would not be killed if Leuei gave DeStefano in¬ 
formation about Stewart’s status and whereabouts. De- 
Stefano refused to give Leuei such a guarantee, claiming 
that Stewart was a ad guy” w'ho was going to “hurt a 
lot of people” (GX 27, A. 97-99). 

The defense tried mightily, but vainly, to disassociate 
itself from the Octolier 13 tape recording. Rosner claimed 
that when Leuei asked for an additional price of 91,500 
on the 13th for the grand jury minutes, he tried to change 
the subject. Rosner claimed that Leuei kept “pressuring” 
him, stating, “what’s more important, money or the case”, 
and “what are you, tight or something? ’ (Tr. 884-85, 1069). 
Rosner further claimed that as a result of this “pressure” 
he agreed to make the extra payments (Tr. 885). However, 
the tape recording of the conversation simply reflects no 
such comments (A. 67-101). 

The tape of October 15, 1971 equally put the lie to 
Rosner’s entrapment defense. On this date Rosner met 
with DeStefano and Leuei. Leuei informed Rosner that 
he had not been able to obtain the grand jury testimony, 
but he believed that he would be able to furnish it within 
a few days. Rosner agreed to that, and asked Leuei ques¬ 
tions about the availability and status of witnesses in the 
Rosner I case (See GX 28u, A. 103-08). At one point he 
asked Leuei to get him Pulido’s “yellow sheet” (A. 106). 
During the meeting on the 15th, there was further discus¬ 
sion about George Stewart. DeStefano reminded Rosner 
that the Stewart matter had ljeen discussed with Leuei: 
“The other thing was an important thing to me, too . . . 
No, the thing I told you about, we’re tulking about Stewart, 
Kddie” (GX 28a, A. 109). Leuei informed Rosner that 
he had been unable to find out anything about Stewart, 
even through a federal contact of his at BNDD who ex¬ 
amined records at “90 Church Street” (GX 28a, A. 110-11). 
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Kofjner asked Leuci to get in touch with hi« KNDD contact 
and to have him “take another peek ” (GX 28a, p. 11, A. 
Ill) (emphasis supplied).* 

Similarly the defense tried vainly to disassociate itself 
i'rom the October 15th tape recording. In trying to explain 
away the conversation that day regarding Stewart, Kosner 
testified that since Stewart failed to appear for a Court ap¬ 
pearance in .June or July 1971, Kosner considered Stewart 
a “fugitive” (Tr. 9011*04). Kosner said that DeStefano tame 
to him to ask if he had any idea where Stewart could 
be located (Tr. 904), since DeStefano allegedly was 
going to "take him into custody and turn him over to 
the Government to save the house [the collateral put 
up by Stewart's uncle Cordovauo for his bail] from 
being forfeited . . (Tr. 90(5). Hut on cross-examina- 
tiou, when confronted with the records of the court 
proceedings involving Stewart, Kosuer bud to agree thut 
there had never been an application for forfeiture of Stew¬ 
art’s bail (Tr. 1105-08). lie then changed his story and 
admitted for the first time that DeStefano had asked him 
whether Stewart was an “informant” (Tr. 1110). More¬ 
over, he admitted that DeStefano hud asked about Stewart’s 
possible co-operation because DeStefano was trying to ac¬ 
quire cross-examination material on Stewart in the upcom¬ 
ing Bynum case (Tr. 1110-1(5). Kosner conceded that he 
was not pressured into having a discussion with Leuci on 
the 15th regarding Stewart, but did it, to use his words, 
because he “was being a nice guy” (Tr. 1115-16).** Kosner 
also udmitted that he could not point to any part of the 
taped conversation of October 15th where Leuci “pressured” 
him to discuss the witnesses and the evidence in the Kosner 
I case (Tr. 1075). 


* In the Gove 
transcripts in evi 
Court, Rosner’s r 
111, GX 28a . 

** Rosner’s i 
and not a parti 
37) is preposteroi. „ 
recording. 


’-''•i.er’s Appendix of the 
jeord transm: .ed to this 
• other peek” is illegible (A. 

.nat he "was at most an observer of 
. the Stewart matter" (App. Br. 42 n. 
... light of his prior testimony and the 
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On October 18th Rosner admittedly received the grand 
jury minutes from DeStefano (Tr. fill), and on October 
19th Rosner testified that he gave DeStefano $750 cash, the 
money that he “owed him on the grand jury minutes” 
(apparently half of the $1,500) (Tr. 910). 

At the heart of Rosner’s motion for a new trial is his 
contention that Leuci lied as to the facts of unrecorded 
conversations between himself and Rosner, that Leuci was 
“motivated” to lie about such conversations in order to 
“guarantee against eventual prosecution for his numerous 
crimes” * by presumably effecting a conviction for the 
Government, and that the non-recorded conversations were 
(a) crucial to the Government's case, (b) crucial to Ros- 
ners’ entrapment defense, and (c) cast a completely “dif¬ 
ferent light on the recorded conversations” (App. Hr. 50). 
The major fallacy of Rosner’s argument of lack of pre¬ 
disposition—his only defense—is that the evidence that 
Rosner was ready, willing and able to commit the crimes 
charged was irrefutable and did not depend in any way on 
any uncorroborated conversations he had with Leuci. 

The tape recordings of October 13th and 15th did not 
show a lawyer who was “panicky" or whot “head was 

* Leuci agreed freely to engage in the dangerous investiga¬ 
tion without any threat of prosecution or future fear thereof 
(A. 334-35). Rosner’s theory of motive is that “Leuci’s 
. . . value to government was his best guarantee against 
eventual prosecution for his numerous crimes’’ (App. Br. 22). 
This theory is unpersuasive. If Leuci really feared “eventual 
prosecution,” which he testified he did not, he would not have 
volunteered for an undercover assignment and have situated 
himself close to government investigators. Furthermore, since 
Leuci’s misconduct was not known to the government, it 
would not have given Leuci any additional incentive or “motive” 
to testify favorably to the Government. At any rate, notwith¬ 
standing Leuci’s lack of "motive” to lie about the unrecorded 
conversations, these unrecorded conversations—as the main text 
makes clear—were not crucial to the Government’s case. 






swimming’’, as Renner claimed he was at all times by 
way of defense. They evidence, rather, the actions of a 
calculating professional who: (a) insisted on receiving 
the Grand Jury minutes; (b> haggled over the price of 
the minutes; (c) laughingly* participated in a corrupt 
conversation concerning the (Juin'men case (p. 43, foot¬ 
note, supra); and Id) told Leuei to get information about 
Ktewart, a relocated witness. These two recordings them¬ 
selves proved beyond any shadow of a doubt Itosuer was 
ready, willing and able to commit the offenses he ad¬ 
mitted.** 

* The recordings themselves in tone and inflection support 
these statements, as doeB the "cold” transcript of the recordings, 
GX 27a and 28a (A. 67-119); see Op. 20. 

** Rosner's alleged "defense” was bottomed on his incredible 
allegation that he was entrapped by his co-conspirators and Leuci, 
that he was told by DeStefano on September 30, October 2, and 
4 and by Leuci on the 4th that he was going to be “remanded”, 
indicted in the “Marcone” investigation, and investigated for the 
“murder” of Hernandez who was missing. Rosner claimed that 
he met with Leuci on the 4th to find out “exactly what the story 
was’ (Tr. 842). However, even assuming arguendo he was told 
these things by DeStefano and/or Leuci, Rosner’s supposed need 
for information concerning "murder, remand and Marcone” bore 
absolutely no relation to the “stories” he illegally purchased and 
for which he was convicted, i.e., the 3500 material and grand jury 
testimony of Hernandez, Pulido and Beltran underlying the 1970 
Rosner I indictment. To illustrate, Rosner’s purchase of Hernandez’ 
1970 3500 material had nothing at all to do with the alleged 
October 1972 pending “remand,” the alleged murder investigation 
involving Hernandez or the “Marcone” investigation. Similarly, 
the Pulido and Beltran statements which Rosner bought could not 
conceivably provide Rosner with any answers to "murder, re¬ 
mand and Marcone." And finally, “murder remand and Marcone” 
was no defense to his trying to obtain secret information in¬ 
volving Stewart as charged in Count One (Court’s Charge, 
A. Dir. App. 533). 

The Government’s position is that Rosner’s assertion that 
Leuci told him in the unrecorded conversations about his being 
the subject of a "murder investigation,” a "remand” and the 

[Footnote continued on following page] 
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In sum, this Court can find at least five important 
areas of predisposition evidence based on recordings and 
conceded facts which were presented at trial: (I) the 
tapes of October 13th and loth; (2) Ilosner’s admissions*; 
(3) Rosner’s false exculpatory statements**; (4) his un- 

“Marcone” investigation did not take place. First, and fore¬ 
most the recorded conversations evidence no such claims; and the 
Government so argued strongly in summation, i.e., if these things 
were really said by Leuci a few days before, “wouldn’t he 
[RosnerJ ask on the 13th, the 15th, the 19th [when Rosner was 
also recorded], about that?” (See A. 168-69). Second, Leuci was 
not so instructed by the United States Attorney’s Office (Tr. 
1208, 1297, 1314-15). Third, Rosner’s testimony as to the alleged 
pressures put on him by DeStefano and Lamattina when Leuci 
was not present on September 30, October 2 and 4 could not be 
directly controverted since Lamattina and DeStefano did not 
testify. 

Rosner s admissions relate not only to making payments, 
talking about Marcone and Stewart, i.e., the facts of the under¬ 
lying offenses, but also to facts showing h,s predisposition. 
For example. Rosner’s own version of the events of October 8«h 
(pp. 39-41, supra) conflicts with any claim of entrapment and 
evidenced his being not only ready but eager to commit ob¬ 
struction of justice regarding the receipt of 3500 material and 
grand jury testimony. See also A. Dir. App. 509-10, Tr. 1089-92, 
A. 150-51, where Rosner admitted to talking prior to October 4 
when he first met Leuci to a defense attorney on his own at a 
New York hotel about facts of the then pending Marcone grand 
jury investigation. 

** The first Leuci-Rosner recording on the 13th as well as 
the one on the 15th do not reflect Rosner’s “murder, remand, 
Marcone" refrain. See footnote above. This was not the 
only instance at trial where defendant’s credibility was con¬ 
troverted. Rosner lied about the length of his service with the 
Legal Aid Society (Tr. 1164-67, 1334), the “coincidence” of h:s 
reviewing the Recrdon case prior to trial (Tr. 1003-04, 1312), the 
reason he did not file appellate briefs in the Hernandez case 
(Tr. 1294), the reason he wanted information on Stewart (p. 
45, supra ) his explanation that being able to “talk” to Det. 
Reed referred to sociability, not venality, the disputed versions of 
the tape (Tr. 1334, 1161-62; A. 93-94), as well as other matters. 
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convincing demeanor* while claiming he was entrapped; 
(5) the Stewart”, “Quinones” and Marcone situations.** 

These five categories of predisposition show that it was 
simply Ilosner’s corrupt nature from the outset which 
caused him to commit the offenses. Even assuming 
aiyuemlo his contention that the unrecorded conversation 
of October 4, 1971 with Leuci’s concerned “murder, remand, 
and Marcone”, it could not have rationally motivated 
Kosner to purchase the Grand Jury testimony underlying 
his then pending 1970 indictment (see p. 47, footnote 
supra). In any event, when Kosner’s version of the un¬ 
recorded conversations is considered in the context of this 
irrefutable evidence, the conclusion is overwhelming that 
he was predisposed from the beginning to commit the 
crimes charged. 

Nothing in Kosner’s acquittals on Counts Four and 
Five is inconsistent with the jury’s rejection of the en¬ 
trapment defense, in connection with the October 4th 
bribe, Kosner denied ever giving DeStefano money on 
that night and was not present on the 8th at the time Leuci 
allegedly received flOO from DeStefano. The acquittal 
resulted from the fact that, as compared to the other 
bribes, the Government, as was said previously “had no 
tai*e recordings to corroborate Leuci’s testimony” to the 
contrary (Gov. Hr. Dir. App. 25 fn.). As observed pre¬ 
viously herein, Ix;uci was an admittedly corrupt police 
officer who was extensively cross-examined and confronted 
with the fact that there had been several allegations against 

* In his opinion of March 15, 1973, relating to the second new 
trial motion, Judge Bauman said Rosner’s trial testimony was "to 
put it kindly utterly incredible" (Opinion of March 15, 1973, p. 
9, A. Dir. App. 1056). 

** This Court noted Rosner’s involvement in the Bynum case 
involving Stewart and commented, “That Rosner desired corrupt 
information in a number of cases tends further to establish his 
predisposition to obtain such information by unlawful means.” 
United States V Rosner, supra, 485 F.2d at 1222. 
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iiim. In summation defense counsel told the jury that the 
“tapes are much better . . . than Detective Leuci’s testi¬ 
mony” (Tr. 1248), that most of his defense was even in 
Leuci’s testimony “on the Government’s side of the case” 
(Tr. 1285) and that Leuci was an expert in “blackmail” 
(Tr. 1249). In his opening defense counsel called Leuci 
“corruption himself” (Tr. 100). As the acquittals on 
Councs Four and Five confirm, the jury never relied upon 
Leuri’s uncorroborated testimony. Further impeachment 
of Leuci with his newly discovered crimes would accord¬ 
ingly not have affected Kosner’s conviction on the counts 
on which Leuci’s testimony was corroborated both by tape 
recordings and Kosner’s own admissions. See United 
States v. Sperling, supra, slip op. at 5653-5(i54; United 
States v. Ougliaro, supra, 501 F.2d at 73-74; United States 
v. Pfingst supra, 490 F.2d at 276. 

CONCLUSION 

The order of the District Court should be affirmed. 

Respectfully submitted, 

Paul J. Curran, 

United States Attorney for the 
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